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JAPAN

International
law firms
call for change

Twenty-three years after opening to international firms
Japan has still not relaxed its restrictions. Foreign
lawyers are now demanding change at a quicker pace.
TOM WHITTAKER

22 Autumn 2010

reports.

In 1987 the Japanese government began opening
the country’s door to foreign lawyers. Keen to get
their slice of the second largest economy in the
world, over 323 foreign lawyers are now registered
– an increase of 292 since 1988.
But while firms are still keen to continue
working in Japan many feel that the regulations
imposed upon them are still far too restrictive.
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“There is a tendency towards bureaucracy and to increase bits of paper and
tick all the boxes and cross all the t’s. The bar associations don’t bend over
Peter Kilner, office manager, Clifford Chance, Tokyo
backwards to make it easy.”

Now many are beginning to clamour for alterations to the tight regulations that bind them.
New government proposals for amendments
are being dismissed as token gestures.
Unsolved problems

The most significant of these issues is the registration process that partners must adhere to.
In order to be registered as a ‘gaiben’, or foreign lawyer, applicants face a complex bureaucratic process that can go on for six months at
a time, with applications being continually
returned. With the approval committee only
meeting once a month this can be a disheartening affair.
Peter Kilner, Clifford Chance’s Tokyo office
manager, says: “There is a tendency towards
bureaucracy and to increase bits of paper and
tick all the boxes and cross all the t’s. The bar
associations don’t bend over backwards to make
it easy.”
“If you see a diagram for the whole process of
registration there are so many arrows and boxes
that you’d imagine it was an Enron scheme,” says
one partner at a magic circle firm.
While such bureaucratic nightmares are the
natural by-product of firms operating within
other countries it is Japan’s strict policy on postqualification experience that rankles most.
A foreign lawyer registering as a gaiben must
have three years’ post-qualification experience and
two of these must take place outside the country.
For individual lawyers this is problematic.
Foreign lawyers will frequently work within
Japan early in their careers without registering
– operating under partners in an ‘advisory’ role.
However, once they come to a certain point
in their careers and their responsibility for
dealing with clients increases they are expected
to register.
By now, however, many of these lawyers will
have settled down. One such lawyer was Dan,

who had already spent 15 years in the country
studying and working in another profession.
Once hired by a leading international firm
he worked in the Tokyo office. Married to a
Japanese woman, and with a young daughter,
he eventually had to register as a gaiben.
He moved back to the UK in order to gain
his two years of foreign experience – taking his
family with him. “I have had to bring my wife
and child over here and uproot her from school.
Then we had all the regular issues of a new
language for our daughter. And I will have to
go through the whole process again in a year,”
he says.
This is also troublesome for firms which find
themselves moving staff in and out of Japanese
offices just when they have acquired a particular
expertise in their field.
It is not just the registration process that has
faced criticism. Under current rules a limited
liability structure is not available for foreign or
domestic firms. A recent report by the Legal
Services Committee of the European Business
Council argues that the status quo reflects “the
traditional position of lawyers in Japan as court
lawyers” rather than their modern role as commercial facilitators.
The government, it is claimed, fails to appreciate the scale of commercial and due diligence
activities taking place in the country – often
involving potential liabilities into the trillions
of yen. Firms engaged in the financial markets,
therefore, face enormous potential liabilities
that would not be a concern in Europe.
“At least in the UK you can have an LLP,”
Kilner says. “But unfortunately in Japan I just
don’t have that protection. You just can’t have
limited liability in Japan.”
Furthermore, international firms are currently
unable to open more than one branch in the
country, something domestic firms have been
able to do for some time.

Peter Kilner, Clifford Chance
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“We are not going to see the need to open branches all over the country so I don’t
think the reforms are going to be of big practical significance to us.”
Aled Davies, partner, Allen & Overy, Tokyo

Light at the end of the tunnel?

Aled Davies, Allen & Overy, Tokyo
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But there would appear to be some change on
the horizon. After 23 years the Japanese Ministry
of Justice has approved proposals that would
allow foreign firms to operate as corporations
and open multiple offices.
The proposals are still in draft form but it
is expected that that they will come into force
in 2012.
To some this is excellent news. Though the
majority of foreign firms working in Japan operate from Tokyo offices, a number of major companies including Sharp, Osaka Gas, Panasonic
and Takeda still operate from Osaka, historically
the commercial capital of Japan. Many firms are
therefore eager to open offices in the city.
“There are a lot of major companies there, but
they’re underserved by the international firms
and I think they’d appreciate a major international firm being there,” Mark Weeks, managing
partner of Orrick Herrington & Sutcliffe’s Tokyo
office, told The Lawyer.
But this is not enough for most firms who
have not been enthusiastic about the proposals.
“It’s something that some of the papers have got
themselves excited about,” said Clifford Chance’s
Kilner. “From the point of view of those who
understand the situation it’s actually a bit of a
red herring. Its certainly not something that the
big international firms are interested in.”
Aled Davies, a partner in Allen & Overy’s
Tokyo office, said: “We are not going to see the
need to open branches all over the country so
I don’t think it’s going to be of big practical
significance to us. And I don’t think it will be
that interesting to other UK-based firms.”
It is worth noting that when the new branch
programme was introduced for Japanese firms
in 2001 very few Tokyo-based firms opened new
branches. Rather, Osaka-based firms opened
offices in Tokyo. The demand to spread out
from Tokyo is just not there.

This is not to mention the fact that international firms will find themselves paying a significant
increase in taxes if they operate as a corporation.
Foreign lawyers dismiss the amendments as a
waste of time.
“It’s taken a committee over two years to
get this far and unfortunately it is a sideshow
really,” says James Lawden, chair of the ECB
Legal Services Committee and a partner at
Freshfields.
“It will in the short term take up all legislative
time available for foreign lawyer issues, and we
are concerned that preparing the new rules to
govern these new law firm corporations may
lead to further delay.”
CC’s Peter Kilner agrees: “What the Japanese
have very cleverly done is latch on to something
they could give up without much trouble.
“I get the feeling that this will take up all of
their time, which is unfortunate, particularly as
it is so far down our list.”
For foreign lawyers two issues stand at the top
of the list: the amendments to the registration
process and limited liability. Neither, it appears,
will be addressed any time soon. In fact, even the
current amendments could face trouble once
political approval is sought from up high.
A representative from the Japanese government said: “We had an election for the upper
house and the governing party lost so it is very
uncertain whether any legislation will be passed.
But the government does have plans to do so.”
The Japanese government’s failure to address
these issues has been exacerbated by news that
the legal market in Korea may shortly begin
opening up to international firms.
A free trade agreement (FTA) between the EU
and South Korea has already been signed and is
expected to come into force before the end of
this year. Once the FTA comes into force a staged
process over five years will allow firms further
and further access to the country.
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“Our position would be that while these changes do not address the main
issue, any move towards market liberalisation is a positive move.”
Law Society representative

By 2016 international firms may be able to not
only operate from South Korea but also develop
partnerships with Korean firms. Korea will have
achieved in five years something that Japan is
still grasping at 23 years after opening up.
“We have been thinking how to mobilise this
in some way by saying to the Japanese: ‘Here are
the Koreans and they are overtaking you and
you’re telling us that you are more international
than them?’” says a partner at one international
magic circle firm.
“It is a forceful point to make that you are
being overtaken by these people whom you
look at with a certain amount of superiority.”
Takehiko Kawabuchi, First Secretary for Legal
Affairs in the Japanese embassy in London, argues
that this amendment is just the latest change in a
process of re-evaluation. He points out that the
post-qualification experience was already shortened from five years to three in 1998.
Kawabuchi also argues that the strict regulation policies are not deliberately designed to
make it more difficult for international firms
to operate within the country. Rather, they are
there to ensure that only the highest standard
of lawyer can operate within the country.
“The rationale behind this is that we know
the process for qualification of Japanese
lawyers. We know that the experience is
guaranteed,” he says.
“And while we are assured that solicitors and
barristers in the UK are trained to a certain level
of quality we cannot be sure that this applies in
every country. We need to be assured that they
have experience at some level,” he says.
When asked whether he could envision further
amendments being made in the near future after
this amendment is passed he replied: “It is part
of our continuing endeavour to adjust the legal
system to meet demand. In the future if there is
some necessity we will consider it but at the
moment I don’t envision this.”

Looking ahead

For now most foreign lawyers are adopting a
philosophy of ‘any news is good news.’
“Our position would be that while these
changes do not address the main issue, any move
towards market liberalisation is a positive move,”
says a representative from the Law Society.
Even Freshfield’s James Lawden has gone as far
as to accept that “when you get anything from
the regulators or you get any formal legislation at
all in the Japanese legal market then I suppose
you have to be thankful for it.”
This is an optimistic position – particularly as
it has taken 23 years for firms to receive even this
token gesture. And with Japan enjoying a particularly advantageous position in the world economy, and with firms taking an increasing interest
in Eastern markets, it appears that the government has the upper hand.
However, as Korea begins the tentative step
of opening up to international firms, legal
observers will be curious to see whether the
country could outpace Japan on reforms. If so it
would be a significant knock for Japan. But until
then, foreign firms will be grateful for what they
are given, despite the occasional grumble in the
background, and just hope for the best. ■

James Lawden, chair of the ECB Legal
Services Committee and a partner at
Freshfields
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