
Twenty-three years after opening to international firms

Japan has still not relaxed its restrictions. Foreign

lawyers are now demanding change at a quicker pace. 

TOM WHITTAKER reports.

JAPAN
International 
law firms
call for change

In 1987 the Japanese government began opening

the country’s door to foreign lawyers. Keen to get

their slice of the second largest economy in the

world, over 323 foreign lawyers are now registered

– an increase of 292 since 1988.

But while firms are still keen to continue

working in Japan many feel that the regulations

imposed upon them are still far too restrictive.
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“There is a tendency towards bureaucracy and to increase bits of paper and 
tick all the boxes and cross all the t’s. The bar associations don’t bend over
backwards to make it easy.” Peter Kilner, office manager, Clifford Chance, Tokyo

JAPAN

Now many are beginning to clamour for alter-

ations to the tight regulations that bind them.

New government proposals for amendments 

are being dismissed as token gestures.

Unsolved problems

The most significant of these issues is the regis-

tration process that partners must adhere to.

In order to be registered as a ‘gaiben’, or for-

eign lawyer, applicants face a complex bureau-

cratic process that can go on for six months at

a time, with applications being continually

returned. With the approval committee only

meeting once a month this can be a disheart-

ening affair.

Peter Kilner, Clifford Chance’s Tokyo office

manager, says: “There is a tendency towards

bureaucracy and to increase bits of paper and

tick all the boxes and cross all the t’s. The bar

associations don’t bend over backwards to make

it easy.”

“If you see a diagram for the whole process of

registration there are so many arrows and boxes

that you’d imagine it was an Enron scheme,” says

one partner at a magic circle firm.

While such bureaucratic nightmares are the

natural by-product of firms operating within

other countries it is Japan’s strict policy on post-

qualification experience that rankles most.

A foreign lawyer registering as a gaiben must

have three years’ post-qualification experience and

two of these must take place outside the country.

For individual lawyers this is problematic.

Foreign lawyers will frequently work within

Japan early in their careers without registering

– operating under partners in an ‘advisory’ role.

However, once they come to a certain point 

in their careers and their responsibility for 

dealing with clients increases they are expected

to register.

By now, however, many of these lawyers will

have settled down. One such lawyer was Dan,

who had already spent 15 years in the country

studying and working in another profession.

Once hired by a leading international firm 

he worked in the Tokyo office. Married to a

Japanese woman, and with a young daughter,

he eventually had to register as a gaiben.

He moved back to the UK in order to gain 

his two years of foreign experience – taking his

family with him. “I have had to bring my wife

and child over here and uproot her from school.

Then we had all the regular issues of a new 

language for our daughter. And I will have to 

go through the whole process again in a year,”

he says.

This is also troublesome for firms which find

themselves moving staff in and out of Japanese

offices just when they have acquired a particular

expertise in their field.

It is not just the registration process that has

faced criticism. Under current rules a limited 

liability structure is not available for foreign or

domestic firms. A recent report by the Legal

Services Committee of the European Business

Council argues that the status quo reflects “the

traditional position of lawyers in Japan as court

lawyers” rather than their modern role as com-

mercial facilitators.

The government, it is claimed, fails to appreci-

ate the scale of commercial and due diligence

activities taking place in the country – often

involving potential liabilities into the trillions 

of yen. Firms engaged in the financial markets,

therefore, face enormous potential liabilities 

that would not be a concern in Europe.

“At least in the UK you can have an LLP,”

Kilner says. “But unfortunately in Japan I just

don’t have that protection. You just can’t have

limited liability in Japan.”

Furthermore, international firms are currently

unable to open more than one branch in the

country, something domestic firms have been

able to do for some time. ➤

Peter Kilner, Clifford Chance 
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“We are not going to see the need to open branches all over the country so I don’t
think the reforms are going to be of big practical significance to us.”

Aled Davies, partner, Allen & Overy, Tokyo

JAPAN

Light at the end of the tunnel?

But there would appear to be some change on

the horizon. After 23 years the Japanese Ministry

of Justice has approved proposals that would

allow foreign firms to operate as corporations

and open multiple offices.

The proposals are still in draft form but it 

is expected that that they will come into force 

in 2012.

To some this is excellent news. Though the

majority of foreign firms working in Japan oper-

ate from Tokyo offices, a number of major com-

panies including Sharp, Osaka Gas, Panasonic

and Takeda still operate from Osaka, historically

the commercial capital of Japan. Many firms are

therefore eager to open offices in the city.

“There are a lot of major companies there, but

they’re underserved by the international firms

and I think they’d appreciate a major interna-

tional firm being there,” Mark Weeks, managing

partner of Orrick Herrington & Sutcliffe’s Tokyo

office, told The Lawyer.

But this is not enough for most firms who

have not been enthusiastic about the proposals.

“It’s something that some of the papers have got

themselves excited about,” said Clifford Chance’s

Kilner. “From the point of view of those who

understand the situation it’s actually a bit of a

red herring. Its certainly not something that the

big international firms are interested in.”

Aled Davies, a partner in Allen & Overy’s

Tokyo office, said: “We are not going to see the

need to open branches all over the country so 

I don’t think it’s going to be of big practical 

significance to us. And I don’t think it will be

that interesting to other UK-based firms.”

It is worth noting that when the new branch

programme was introduced for Japanese firms 

in 2001 very few Tokyo-based firms opened new

branches. Rather, Osaka-based firms opened

offices in Tokyo. The demand to spread out 

from Tokyo is just not there.

This is not to mention the fact that internation-

al firms will find themselves paying a significant

increase in taxes if they operate as a corporation.

Foreign lawyers dismiss the amendments as a

waste of time.

“It’s taken a committee over two years to 

get this far and unfortunately it is a sideshow

really,” says James Lawden, chair of the ECB

Legal Services Committee and a partner at

Freshfields.

“It will in the short term take up all legislative

time available for foreign lawyer issues, and we

are concerned that preparing the new rules to

govern these new law firm corporations may 

lead to further delay.”

CC’s Peter Kilner agrees: “What the Japanese

have very cleverly done is latch on to something

they could give up without much trouble.

“I get the feeling that this will take up all of

their time, which is unfortunate, particularly as 

it is so far down our list.”

For foreign lawyers two issues stand at the top

of the list: the amendments to the registration

process and limited liability. Neither, it appears,

will be addressed any time soon. In fact, even the

current amendments could face trouble once

political approval is sought from up high.

A representative from the Japanese govern-

ment said: “We had an election for the upper

house and the governing party lost so it is very

uncertain whether any legislation will be passed.

But the government does have plans to do so.”

The Japanese government’s failure to address

these issues has been exacerbated by news that

the legal market in Korea may shortly begin

opening up to international firms.

A free trade agreement (FTA) between the EU

and South Korea has already been signed and is

expected to come into force before the end of

this year. Once the FTA comes into force a staged

process over five years will allow firms further

and further access to the country.

Aled Davies, Allen & Overy, Tokyo 

05_CM33_Japan_22_25  13/10/10  11:15  Page 24



The Chambers Magazine 25

“Our position would be that while these changes do not address the main 
issue, any move towards market liberalisation is a positive move.”

Law Society representative

JAPAN

By 2016 international firms may be able to not

only operate from South Korea but also develop

partnerships with Korean firms. Korea will have

achieved in five years something that Japan is

still grasping at 23 years after opening up.

“We have been thinking how to mobilise this

in some way by saying to the Japanese: ‘Here are

the Koreans and they are overtaking you and

you’re telling us that you are more international

than them?’” says a partner at one international

magic circle firm.

“It is a forceful point to make that you are

being overtaken by these people whom you 

look at with a certain amount of superiority.”

Takehiko Kawabuchi, First Secretary for Legal

Affairs in the Japanese embassy in London, argues

that this amendment is just the latest change in a

process of re-evaluation. He points out that the

post-qualification experience was already short-

ened from five years to three in 1998.

Kawabuchi also argues that the strict regula-

tion policies are not deliberately designed to

make it more difficult for international firms 

to operate within the country. Rather, they are

there to ensure that only the highest standard 

of lawyer can operate within the country.

“The rationale behind this is that we know

the process for qualification of Japanese

lawyers. We know that the experience is 

guaranteed,” he says.

“And while we are assured that solicitors and

barristers in the UK are trained to a certain level

of quality we cannot be sure that this applies in

every country. We need to be assured that they

have experience at some level,” he says.

When asked whether he could envision further

amendments being made in the near future after

this amendment is passed he replied: “It is part

of our continuing endeavour to adjust the legal

system to meet demand. In the future if there is

some necessity we will consider it but at the

moment I don’t envision this.”

Looking ahead

For now most foreign lawyers are adopting a

philosophy of ‘any news is good news.’

“Our position would be that while these

changes do not address the main issue, any move

towards market liberalisation is a positive move,”

says a representative from the Law Society.

Even Freshfield’s James Lawden has gone as far

as to accept that “when you get anything from

the regulators or you get any formal legislation at

all in the Japanese legal market then I suppose

you have to be thankful for it.”

This is an optimistic position – particularly as

it has taken 23 years for firms to receive even this

token gesture. And with Japan enjoying a partic-

ularly advantageous position in the world econo-

my, and with firms taking an increasing interest

in Eastern markets, it appears that the govern-

ment has the upper hand.

However, as Korea begins the tentative step 

of opening up to international firms, legal

observers will be curious to see whether the

country could outpace Japan on reforms. If so it

would be a significant knock for Japan. But until

then, foreign firms will be grateful for what they

are given, despite the occasional grumble in the

background, and just hope for the best. ■

James Lawden, chair of the ECB Legal
Services Committee and a partner at

Freshfields

05_CM33_Japan_22_25  13/10/10  11:15  Page 25



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends false
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
    /Arial-Black
    /Arial-BlackItalic
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialUnicodeMS
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Impact
    /LucidaConsole
    /Tahoma
    /Tahoma-Bold
    /TimesNewRomanMT-ExtraBold
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 2400
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /PDFX1a:2001
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.30000
    0.30000
    0.30000
    0.30000
  ]
  /PDFXOutputIntentProfile (SWOP Press)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [734.173 898.583]
>> setpagedevice


